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PECIFIC PERFORMANCE 
Specific performance will not 
be refused merely because 


F against complainant; it 


Digested from an opinion by 
gelow, V. C. rendered Feb. 18, 
47. In Chancery of New Jer- 


Abraham L. 


mplainant — 
defendant 


pnigfeld. For 
seph Alsofrom. 


“’@icomplainants agreed to buy 


Mrtain real estate. The agree- 


|be paid to his representative or,| Feller, general counsel and dir- 
- Gottlaub and Cohen For | 0 his request, reissued in the 


| 


__| share in the estate. 


tment contains this provision: 


| Federal law. 


state 


ligests of Recent Opinions. 


ee ee ee penis: 
See Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. Lawyers from 24 Countries Hear 
New Jersey decisions if officially reported are to be cited from the Official | 
ports (by the official serial numbers of the reports, and not by reporters’ 
mes and numbers); if not officially reported, that fact to be stated and the 
isions may then be cited from unofficial reports. 


International Federation 
Of Bar Organized 


New Group May Become 
| Influence for World Peace 


(CCNS)—The first 


New York, 
Bar Association 


International 


The regulations) was formally established here 
that bonds are not trans-|py delegations of lawyers rep- 
|ferable, may not be hypothe- resenting 24 nations and with 
ulmthe contract could not have/cated or pledged an dare pay-|the good wishes of President 
"peen enforced by defendant/ able only to the owners named}Tryman and Attorney General 
is|thereon, except in case of dis-|Tom C. Clark. 
enough that there is mutual-/ ability or death of the owner. | 
ity at the time of the decree.; Upon the death of the owner,| stitution and by-laws by the 


After the adoption of a con- 


the bond will be considered as| organization during a two-day 
belonging to his estate and will| meeting, the group heard A. H. 


jector of the legal department 


names of the persons entitled to | of the United Nations, speak on 


|how the new association may 


The bonds are sold to persons|make a contribution to the im- 


of small means and little busi- 
|ness experience. 
|}though not the only 
were made 


the bonds 


One _ reason, | 


| provement of world affairs. 
Touching on the present state 


reason,|of international law, Mr. Feller 


non-|said: “There are those who are 


This contract is made sub-/ transferable, is to protect the/prophets of gloom on this sub- 


t to the parties of the second| owner against fraud and theft.| ject. 


In my opinion, they are 


rt obtaining a mortgage Of|/This reason applies with full|not justified in this attitude. 


000 in the form of a G. I.| 
an In the event the} 
oresaid mortgage is not se-| 


red by the parties of the} 
YURN@cond part. . . by Sept. 3, 1946, 
N.4Bis aoreement shall be null! 
= d void and the deposit paid 
TED j@all be returned ..* ” | 
~~ WgHOn Oct. 1, the date fixed for!) 
tornes, @™ssing title, complainants ten-| 
- "red the balance of the pur-| 
NTEDi@pase price, but defendant re-| 





ey 


st 




































sed to deliver a deed. Com- 
ninants then filed this bill in 
ich they tender themselves 
ady willing and &@ble to pay 
e purchasing price. 
Defendants move to trike the 
11. The motion to strike is on 
e ground the bill shows a 
k of mutuality inasmuch as 
@mplainants’ obligation was 
mtingent on their securing a 
ortgage. 

While the requirement of 
tuality has been often men- 
Dned in cases for specific per- 
rmance, the great weight of 
r authorities is to the effect 
at specific performance will 
bt be refused merely because 
e contract, at the time it 
entered into, could not 
ve been enforced by defend- 
t against the complainant. It 
enough that there is mutu- 
ity at the time of the decree. 
The clause in the contract 
inserted for complainants’ 
nefit. They were at liberty to 
hive the benefit and to as- 
me an unconditional obliga- 
bn to fulfill the contract. This 
ey did by filing their bill so 
at there is now complete mu- 
ality between the parties. This 
‘cea The motion is de- 
ed. 


The 
ath 





Chancellor has granted 
ity to say he approves 
result reached. 


IFTS 

valid 

Unite 
Di 


— There cannot be a 
gift causa mortis of a 
d States Savings Bond. 
ed from an opinion by 
, V. C. rendered Feb. 18, 
In Chancery of New Jer- 
Fidelity Union and Tezyk. 
t complainant — Joseph A. 
e an. For defendant 
yk—Lum, Fairlie, & Foster 
a S. Barrett). For de- 
“Gant Watch Tower Society 
Abram Waks (Hayden Cov- 
gton). 





*n€ case presents but a sing- 
_ question, whether United 
ales Savings Bonds, Series E, 
ay be the subject of a gift 
isa mortis. Congress made 
a issuance of the bonds sub- 
“t to such terms and restric- 
ts on transfer as the Sec-| 
‘ity of the Treasury may | 
.cribe. The treasury regu- | 
“ons promulgated. under this 
thority have the force of 


> 


force to gifts 


causa mortis. 
Certainly a man in his last ill- 


| Since the birth of the United 
| Nations, a mere two years, in- 


ness is as subject to imposition! ternational law has progressed 


as when he is well, 


able to defend against a thief.| before. 
There cannot be a valid gift| gotten 
causa mortis of a savings bond. 


and less | further than it 








Lima Conference of Bar 
Put over until November 


|Peruvian Lawyers Say They | th 


Can’t Sooner Accommodate 
All Who Déeired to Attend 


had in decades 
It should not be for- 
that the veto, upon 
| which so much attention has 
|been concentrated and which 
now is in the hands of only five 
powers, had previously been in 
‘the hands of all nations. 

' “It should be observed, too, 
at for hundreds of years in- 
| ternational law concerned itself 
isolely with states. The United 
| Nations Charter now provides 


Washington, (CCNS) — The|for the rights of individuals 


Lima conference of the Inter-/throughout the world. 
Association,|look forward to continued de- 


American Bar 


We can 


scheduled for April 6-18, will| velopment of international law, 
have to be postponed, it wasS/but the public should not be 


announced here at the office of | 
Secretary General William Roy 


Vallance. 
Mr. 


Lima organizing committee had | unification of all 
found that hotel accommoda-| law, 


impatient with the slowness of 
| the progress. The General As- 
|}sembly has set up a committee 


Vallance said that the/to work on the codification and 


international 


and to find means for 


tions will not be available for | availing itself of the assistance 


ithe Jarge number of delegates|of such organizations as this 


wishing to attend the confer-! one.” 


ence. 


|George M. Morris, Washington, 


This situation is due princi-|member of the American dele- 


pally to 


inability to complete 


|gation and a former president 


the new hotel—San Martin—be-|of the American Bar Associa- 
cause of failure to receive hard- 


ware and other necessary sup- | house 


plies from the United States as 


a result of strikes and 


restric- 


tions on the export of housing 


materials. 
Accordingly, the Lima 


organ- 


izing committee recommended 
that the number of foreign dele- 


gates be limited to 125, 


or that 


the conference be postponed to 


November 25-December 


at which time the new hotel) 
will be completed and adequate 
accommodations will be avail- 


able. 


8, 1947, 


The Executive committee of 
the Association considered the 
situation and decided in order 


that as many delegates 
sible may participate 
fifth conference that it 


as pos- 
in the 
should 


be postponed in accordance with 


the recommendations 
Lima officers. 


Attorney License 
Upheld 


Los Angeles, (CCNS) 


of the 
Fee 


— The 


attorneys was sustained in an 
opinion by Superior Judge Ed-|New york. 


ward T. Bishop. Although the| 
plaintiff, Attorney Robert 


E. 


Bivins, is duly licensed to prac- 
tice before all state courts, he 
may be required by a penal ordi- 
nance to pay a license fee to a 
municipality raising revenues by 


such license fees if he practices 
|within- the city limits, 


Bishop said. 


Judge 


| tion, was elected speaker of the 
of deputies, replacing 
'Robert Nelson Anderson, who 
|served as chairman of the or- 
ganizing committee. 
| Amos J. Peaslee, of Clarks- 
| boro, New Jersey, a member of 
the American delegation, was 
named secretary general, with 
| headquarters in New York. 


|Case Bill To Be Discussed 
| On the Air 


Irving Jay Greenspan, Chair- 
man of the Radio Lecture 
Committee of the Federal Bar 
| Association of N. Y., N. J. and 
/Conn. announces the 15th 
|broadcast of its Current Radio 
| Series will be rendered by Con- 
gressman Francis Case of South 
Dakota under the auspices of 
the Association on Saturday 
evening, March 1, 1947 at 7:30 
ip. m. over Radio Station WOR 
and its affiliated stations. 

Congressman Case will dis- 
}cuss the “Case Bill” and its 
| provisions as proposed in H. R. 
1725. He will respond from 


|Los Angeles city license tax on | Washington to questions pro- 


| pounded by Mr. Greenspan in 


Other members of the Radio 
Lecture Committee include: 
Franklin L. Russell, Emil K. 
Ellis, Martin C. Epstein, Frank 
R. Serri, George Cutler, Simone 
W. Gazan, Edward A. Alexander, 
Abraham Lieberman, William 
S. Bennett, Samuel C. Duber- 
stein; Jerome Alper, Mark Eis- 
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By William H. Wells, Esq. 


Section III 

GENERAL RULES GOVERN- 
ING THE EXERCISE BY THE 
COURTS OF THEIR INHER- 
ENT AND STATUTORY POW- 
ERS TO ASSIST FIDUCIARIES. 

INTRODUCTION 

The scope of this chapter in- 
cludes a statement of the rules 
which have grown up in regard 
to the so-called bill for instruc- 
tion. These rules are generally 
negative in character, inasmuch 
as they state when a bill for in- 
structions will not be entertain- 
ed. 

Before examining these rules, 


“Its origin is obscure, but this 
bill or some similar device was 
probably available to trustees 
from earliest times, and the 
privilege of a trustee, doubtful 
as to his rights, powers and 
duties, to obtain advice from 
the Chancellor seems to have 
been accepted as much as a 
matter of course that the 
early reports do not deal with 
this point.” 44 Yale Law 








Tenants May Now Appeal 
Certain Eviction Orders 
Under OTC Ruling 





Washington, (CCNS) — The 
Office of Temporary Controls 
announced that tenants may 
now appeal to the Office of 
Price Administration or emer- 
gency appeal courts. eviction 
certificates obtained by their 
landlords. 

The right of tenants to pro- 
test such certificates was re- 
cently upheld by the Supreme 
Court. 

Evictions for failure to pay 
rent, for creating a nuisance 
or for using a house for im- 
moral purposes are not in- 
cluded in this appeal right. 
Landlords need only notify the 
OPA of eviction in the above 
cases. However, should the 
landlord desire eviction for any 
other reason, he must get a 
certificate from his regional of- 
fice. 

This action gives the tenant 
the right to appeal the certifi- 
cate to the OPA regional or 
national office and the Emer- 
gency Court of Appeals. Ac- 
cording to the OTC, this will 
give him a one month’s stay 
after a decision on his appeal, 
which stay may be cancelled if 


the appeal is “frivolous, dila- 
tory, or not made in good 
faith.” 


Four Changes Urged In 
Florida Criminal Law 
By Bar Group 


Tampa, Fla. (CCNS) — Four 
legislative changes are advo-' 
cated by the Florida State Bar| 
Association’s committee on 
Criminal Law and Procedure, it 
was announced here by Com- 


a few words should be said re-| 
garding the bill for instructions 


The Power of the New Jersey 
Courts to Assist Fiduciaries 


Trustees’ Bill for Instruc- 
tion.”’! 

A feature of the bill for in- 
struction (or construction as it 
often turns out to be) which 
|; Should appeal most to the fi- 
|duciary is the protection which 
it affords. As an ancient court 
expressed it: “An executor 
maketh doubt whether he shall 
| pay debts before a decree in 
Chancery, decreed they shall be 
protected.’’? or as the Court ex- 
pressed it in Shanley Estate v. 
Fidelity Union Trust Co.,5 N. J. 
Misc. 783, 138 A 888 (Ch. 1927): 
“The trustee may shift the re- 
sponsibility to the Court by ask- 
| ing instructions.’ 

Under certain circumstances, 
the trustee not only has the 
right but the duty to seek in- 
structions from the Court,* for 
he cannot hide behind his own 
|ignorance of this right. The 
| courts are open to him and if he 
| complies with the rules I am a- 
bout to discuss, he will find a 
helpful court. This help will cost 
him nothing for the Court will 
order the costs and counsel fee 
to be paid from the estate or 
trust fund,5 unless, of course, he 
seeks aid where “neither neces- 
sity nor propriety” requires it.é 

Finally, the best expression of 
the conflicting forces which 
have ground out the rules I am 
about to discuss is found in 44 
Y. L. J., supra at p. 1437. I 














mittee Chairman J. Rex Farrior. 
The committee’s program 
calls for laws or amendments| 
providing: (1) That a court re-| 
porter be permitted to record| 
proceedings before a_ grand| 
jury; (2) & person convicted of 
rape receive the death penalty 
unless the jury recommends 


mercy; (3) The revocation of a 
driver’s license for drunken 


driving be discretionary with 
the trial judge in the case of 
first offenders and (4) The 
technical distinctions between 
larceny, embezzlement and ob- 
taining money under false pre- 








ner and Jack Davis. 


tense be abolished. 


quote: 

“But certain principles gov- 

erning the exercise of that 

discretion have developed 
from consideration, conscious 
or intuitive, of conflicting pol- 
icies. On the one hand these 
policies point to the desirabil- 
ity of a liberal attitude to- 
wards granting instructions, 
which, by removing any un- 
warranted risk of liability, 
would encourage responsible 
persons to assume positions of 
trust; and on the other hand 
they suggest the advisability 
of developing some limita- 
tions so as to require the fi- 
duciary to bear the burden of 
the responsibility for which 
he is receiving compensation 
and to avoid consuming the 
time of the court and the 
money of the estate and to 
prevent the adjudication of 
the interests of parties not 
before the court.’ 

RULES 

A bill for instructions will not 
be entertained: 

1. Where no reasonable doubt 
or uncertainty as to the fi- 
duciary’s duties exists. 

The courts will not play 
nursemaid to an over-cautious 
fiduciary. He has assumed a re- 
sponsibility which he must bear 
Primarily himself. If a reason- 
able doubt arises in the admin- 
istration of the estate or trust, 
then and then only, can he turn 
to the courts for aid.? The court, 


(Continued on page 3 col. 1) 





conmnastncnamsigietionaans 
me See also re. Rothenberg’s Trust, 13 
N42; Pa: 377, 19 4 (2) 659 (E Pa 
2. Terry v. Fowler (c. 30) i i 
44 Y. 1. J. p. 1433 en 
3 See alse 2 Scot om ‘*Trusts’’ ’ 
208: — oon Scott on Trusts No. 
4. Re Cross Estate, 115 N. J E 
172 A 212; In re. Buckelew's Estate er 
N. J. Eq. 81, 13 A. (2) 833. aff. 129 
N. J. Ea. 383, 19 A. (2) 779. 
oe Babbitt ¥. Fidelity Union Trust Co., 
72 N J. Eq. 743, 63 A. 1075 (Ch 1907). 
6. Baxter's Ex. v. Baxter. 43 N. J. 
Faq. 82, 10 A. 814, (Ch. 1687). 
3. See also Hon. Dudley € Monk's 
article in ‘‘Trusts & Estates’? Sept. 1941, 


Dp. 321 ff. entitled 


’ When Should 
Seek Court Advice?’ ild Trustee 


which reviews the 


general rules applicable to the present 
Problem and alse gives numerous illustra- 
tions of questions presented to the court 


on bills for instructions See also article 


by Walter Kennedy entitled ‘‘When should 
Trustee Seek Court Advice’ in Trusts and 
ea Nov. 1941, p. 889 

. olden v. Morgan, 115 N. J. . 
59, 169 A. 546 (Ch? 1933) : TE 
Macomb, 18 N. J. Eq. 189 (Ch. 1863); 
Ex. of Vanness yv “Sacebus, 17 N. J. ¥ 
153 (Ch. 1864) See Scott on ‘‘Trusts”’ 


No. 259 p. 1488. 
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DIGESTS OF RECENT OPINIONS iw alone to show her confidence, INSURANCE — The mere fact Bergen Bar Annua! Din, 
in him. He on the other hand; that an insurer makes an in- | . 

CONSTITUTIONAL LAW — An{and drill are as useful in the, contends it was a gift and that| dependent investigation does | Apr il 17 
enactment justifying suspen- | hands of a skilled dentist as the she had promised the money) not absolve an applicant from | 


sion of a licensed dentist be- | same articles covered by a chat-!to him as a dowry prior to their| speaking the truth nor lessen | The Bergen County Bar 


cause he has leased equip- 
ment is an encroachment on 
the liberty of the individual 
and unconstitutional. 
Digested from an opinion by 
Bodine, J. rendered Feb. 18, 1947. 
N. J. Supreme Court. Taber v. 
State. For prosecutor—Brogan, 
Hague & Malone, Thomas J. 
Brogan. For defendant—Walter 
D. Van Riper, Joseph A. Murphy. 
The defendant suspended 
prosecutor for 6 months because 
he entered into possession of 
dental material and equipment 
necessary for the operation of 
a dental office, which was owned 
by one not a licensed dentist, 
on the basis of a lease or other 
agreement for compensation for 
the use thereof. This action was 
predicated on R.S. 45:6-7 (H). 
The statutory subsection in- 
volved is unconstitutional. The 
practice of dentistry may be 
regulated in the public interest. 
The public has no interest in 
the financial arrangements a 
dentist may make as to his office 
and equipment. A leased chair 
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-. SAVINGS 
PAND LOAN ASSOCIATION 
~_ NATIONAL NEWARK BLDG. 
“14 Commerce St. Newark, N. J. 
Consult “MOHAWK” for 
G. I. Home Loans 











tel mortgage, which _ the act | marriage 


permits. Many a professional 
man has had his start in the 
use of another’s office. The leg- 
islation in question is an en- 
croachment on the liberty of 
the individual which cannot be | 
upheld under the police power. | 
It is an arbitrary interference 
with a lawful calling and is un- 
constitutional. 
The suspension is set aside. 


HUSBAND AND WIFE — The 
payment of money, part of a 
wife’s separate estate, to her 
husband, raises no presump- 
tion that a gift was intended, 
the inference is a loan or a 
deposit for safe keeping. 


Digested from a per curiam 
opinion rendered Jan. 17, 1947. 
N. J. Court of Errors and Ap- 
peals. Yorn v. Yorn. For ap- 
pellant — Kristeller & Zucker 
(Saul J. Zucker of Counsel). 
For respondent Milton M. 
Unger (Sidney S. Jaffe of coun- 
Sel). 

The defendant appeals from 
a decree entered against him 
for certain sums of money. 

The parties were husband 
and wife. Respondent petitioned 
for divorce and also set up a 
separate cause of action for 
the recovery of certain moneys. 
The divorce action was tried 
first and resulted in a decree; 
for respondent. The money 
controversy was then heard. 

The money involved is some 
$10,000 which respondent had 
inherited from her father. She 
says that just before their mar- 
riage, she transferred’ the 
moneys from her own name to 
two joint accounts requiring 
the signatures of both parties 
for withdrawals and that the 
money was to be used if ap- 
pellant, who had opened a new 
dental office, needed financial 
help in maintaining himself 
and respondent; that after 
their first separation and recon- 
ciliation, she agreed to place, 








the money in appellant’s name 
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SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 
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71-73 CLINTON STREET, NEWARK 5, N. J. 
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EXAMINED and INSURED 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,600,000 
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lot 


lof gift. 


‘| rights 
‘;}complainants have are purely 


The payment of money, part’! 
the principal of a married 
woman’s separate estate, to her| 
husband, raises no presumption | 
The inference is a} 
loan or a deposit for safe keep-| 
ing. The husband has the bur-! 
den of proving donative intent. | 
The court has reviewed all the 
evidence and finds he has not 
sustained this burden, but rath-| 
er that the proofs preponderate | 
in favor of the wife’s conten- 
tion that no gift was made or 
intended. 

The decree is affirmed for the) 
reasons stated. | 
SUBROGATION —WORK- 

MEN’S COMPENSATION 

The right of employers under 

R.S. 34:15-40 to be reimbursed 

from third-party tort feasors 

exists only when such third- 
party is legally liable to the 
injured employee. 
—Congressional awards for in- 
juries occasioned by negli- 
gent acts of agents of the 

U. S., are voluntary payments, 

and are not such a “recovery” 

from a third-party toft feasor 
as to entitle an employer to 

reimbursement under R. S. 

34:15-40. 

Digested from an opinion by 
Berry V. C. rendered Feb. 18, 
1947. In Chancery of New Jer- 
sey. Dugan Bros. and Robin- 
son. For complainants—Ervin 
E. Field. For defendant—Par- 
sons; Labrecque, Canzona & 
Combs by Edmund J. Canzona. 

Defendant moves to _ strike 
the bill. 

The bill is by an employer for 
the use and benefit of his in- 
surance carrier, against a for- 
mer employee, and seeks to im- 
press a trust upon funds which 
it is anticipated will come to 
the employee from the United 
States as a result of Congres- 
sional action. 

On Aug. 18, 1944 defendant 
was employed by complainant 
and while driving one of its 
trucks, suffered injuries as a 
result of a collision with a 
United States Army truck. He 
received Workmen’s Compensa- 
tion totaling $1,300. Complain- 
ant gave the statutory notice 
(R. S. 34:15-40) to the U. S.} 
which in response denied li- 
ability and stated it did not 
recognize subrogation claims. 
Defendant has filed a claim 
with the U. S. which has not 
been acted upon yet. | 

It is clear that 
to reimbursement 


at 
ab 





the | 


statutory. Such rights are pre-| 
dicated upon the liability of a| 
3rd-party tort feasor, that is, | 
legal liability. It is conceded) 
that the U S. is not legally li-| 
able for defendant’s injuries—| 
the Federal Tort Claims act/! 
only consents to suits for torts| 
committed after Jan. 1, 1945. | 

The argument is that defend-| 
ant will be unjustly enriched by | 
the receipt of double compen-| 
sation for his injuries. Our Court | 
of Errors and Appeals has) 
already disposed of this ques- | 
tion adversely to complainant. | 
Any monies which defendant} 
may receive will be a purely 
voluntary payment or contribu- | 
tion from one who is under no} 
legal liability. From the legal| 
standpoint it would be in the, 
same category as contributions) 
from sympathetic strangers. 

Complainant’s rights, as stat-| 
ed, are strictly legal—statutory | 
only—and this court is power-| 
less to extend the scope of the} 
statute. 

The bill will be stricken. 
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| $10,000 was issued by appellant. 


the right of the insurer to 
rely on his statements, unless 
the investigation discloses the | 
falsity of the representations | 
or facts of such nature as to 
place upon the insurer the 
duty of further inquiry. 
Digested from an opinion by | 
Wachenfeld, J. rendered Feb. 3, | 
1947. N. J. Court of Errors and | 
Appeals. John Hancock v. Cron- | 
in. For complainant—Nugent & | 
Rollenhagen (John P. Nugent, | 
of counsel). For defendant—Mil- | 


Keane and Walter E. McInerney | 
of counsel). 


A life insurance policy of | 


The beneficiary widow, respond- 
ent in this case, sued at law to 
recover on the policy. Complain- 
ant then filed the present bill 
to restrain the law action and 
for rescission of the contract. 

Application for the policy was 
made in December, 1941 and the 
policy was issued in January, 
1942. The insured died Septem- 
ber 27, 1943. The opinion below 
found he died of coronary 
Thrombosis. 

Appellant contends decedent 
misrepresented material facts in 
his application for the policy. | 
The misrepresentations alleged | 
are that he stated he did not in- | 
dulge in intoxicants, was not 
treated by a doctor in the pre- 
ceding 5 years and was not in a| 
hospital for the same period of! 
time, whereas in fact all of these 
statements were untrue. 

The answer denies the mis- 
representations and asserts the 
appellant had knowledge of the 
actual facts, and that no fraud 
existed because the appellant 
did not rely on the application 
but based its actfon on a report 
made to it by an investigating 
agency retained by appellant. 

The first two alleged misre- 
presentations are immaterial 
and of no consequence. As to 
the third, the report disclosed 
an appendectomy ‘over 15 years 
ago” and further states that the 
applicant is a desirable insur- 
ance risk. 

The proof shows insured was | 
treated by a Doctor on April 2, | 
6, and 30, 1940 and Dec. 3, 4 and | 
5, 1940, and January 17, 1942 for 





|/a mild form of stomach trouble 


'and extreme nervousness. From | ‘ 
|from which the company 


December 3, to December 5 
he was in the hospital for an 
overdose of sedatives. 

On April 11, 1941, insured was | 


ciation will hold 
Dinner at the Starlight Roo; 
the Waldorf-Astoria on Frig 
April 11th. Chancellor Oliph 


its Ann 


and Chief Justice Case wil] 


guests of honor. 








professional diagnosis of def 
ium tremens was made and ¥# 
sured was admitted to the hg 


pital. He was assigned to; 
psychopathic ward where 
remained for three weeks. 


Gy 


| The court found material ma 
ton, McNulty & Augelli (Joseph | representations but conclu 
that appellant relied on its q 


investigation as shown 


application. 


| If it were factually establigg 
ed that appellant did not rely¢ 


the misrepresentations, it is 


entitled to relief. If on the cg 
the company relied @ 
it cannot § 


trary, 
the application, 
said the company was not the 


by induced to issue the poling 

The only question is whety, 
the company relied on the w 
evide 


representations. The 


in 
report and not on the deceder! 


aca 
f + 


ang 
sou 
me 

go 
jar 
.W 
] in 
or 

e 
pper 
astr’ 


disclosed that the compay 


agents did rely on the report 
issuing the policy. It also @ 
closes, however, that they 3 
lied on the application as 
In short, the agents gathe 
and considered all availg 


wo 
wa 


data before passing on whet 


to issue the policy or not. 


Respondent contends apy 


lant, having made an investig 
tion, became “chargeable w 
knowledge of any and all fag 
which were then in existeng 


This statement is too broad. hy 


only where the independent § 
vestigation discloses the falm 
of representations or other fs 
of such a nature as to req 
further inquiry in the exerg 
of reasonable diligence, and§ 


report is substituted for the # 


plication, that the insurer 
precluded from relying on 
misrepresentations in the 
plication. The mere fact that 
insurer makes an investigat 
does not lessen its right to? 
on the applicant’s stateme 
nor absolve him from telling 
truth. 

The representations 
were material, false and ¥ 
relied on by the insurer. The! 
port did not disclose any & 


m3 


or could by reasonable diligeé 
have known the true natur 
the misrepresentations. 


whatever treated by another physician. A! Reversed.” 
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Courts’ Power to 







* «continued from page 1) 


Morris v. Beardsley, 68 A. 425 
m. 1905), explains what is 
ant by reasonable doubt. 
Where the fiduciary seeks 
y advice or counsel. 
pre courts have said several 

nes: “The court should be call- 
upon to decide and direct, 
to counsel and advise.”8 
is rule is rather vague and 
inconsistent with the 
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je ction, however when read in 
a > light of the preceding and 
lal tihowing rules, it takes on some 
oe aning. 

: q . Where the question is moot, 
cedenm academic. 

“““; the circumstances have so 
.nddenged that by the time advice 
we: Msought, the question has be- 
Tely@™ime academic, the court will 
it is Me oo ahead and advise the fi- 
he Ce iary.9 
lied GN Where the fiduciary has no 
inot § ® = 
t. thes l interest in the question. 


olin od example, where most of 
PO" estate consisted of real 
Whetperty, the court would not 
he wWaistrue the will relating there- 
evidew@l for the administrator c.t.a.1 
mpage Court refused to advise an 
€pon@Bninistrator c.t.a. whether it 
so Giid the power to sell a business 
hey Wore the trustee took over! 
aS We court would not instruct 
p executor as to the disposit- 
b of real estate where the ex- 
tor was not charged with 


h under the will.12 
} aDDften times the fiduciary 
1VESUMMs a reasonable doubt as to 
ie Wether he has an interest in a 
All i2@itain matter, so even if his 
Sten) is dismissed on the grounds 
oad. li@Rcussed in this rule, his quest- 
Gent 3m will be answered. 
e fas. Where necessary parties in 
oo rest are not before the 

reqiganrt. 

es f the court were to advise a 


uciary on a matter in which 
parties in interest are not 
presented, its decree “can 
y serve to guide and protect 
trustees in their present 
d."13 There could be no final 
position of the matter and 
P court would not have the 
antage of hearing all sides 

me the case. 
% . Where the matter is with- 
the discretion of the fiduc- 


enr 





Ss 


tigen 


it to! 


atemé 

m2 
ind 
>, The! 
any 


ri 


we must not confuse this rule 

the one which provides 

t the court will not compel 

iduciary to exercise his dis- 

tion unless a clear abuse of 

m same is shown. We are here 
hcerned with the right of the 
iciary to ask the court to 

P it exercise its discretion. 


Grige 
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8 v. Veghte, 47 N. J. Eq. 179, 
', Holden v. Morgan, supra. 
Burnett, 74 N. J. Eq. 304, 69 


1908). 

‘Kenzie v. Standard Bleachery Co., 
a. 4 429, 157 A. 845. 
‘“orris v. Beardsley, supra. 
Casperson v. Bunn, 42 N. J. 
53S 886) 


s Ex’rs. v. Kidder, 56 
); Brunyate v. Chandler, 
A. 517 

re wv. 


Eq. 87, 
A 


99 
1925) 






Stew art, 
1900) 


No 30, D 1466. 


|This the court will refuse to| 
| do.14 


| (Ch 


| (2) 153 (Ch. 1940): Fidel 
st i 


. | Burnett, 


Assist Fiduciaries 


In Brown v. Brown, 72 N. J. 
Eq. 667, 63 A. 739 (Ch.) the court 
refused to advise the executors 
whether or not to compromise 
a certain debt due the estate. 
The court stated: “I am of the 
opinion that the court should 
not in advance, advise them 


on which they are _ limited; 
second, those seeking direction | 
as to the distribution of a fund; 
not yet reduced to possession or 
not yet ready for distribution.” 

The cases cited in footnote 16 
are examples of the first cate- 
gory. The following cases are 
examples of the second: In Pas- 
saic Trust & Safe Deposit Co. v. 
East Ridgelawn Cemetery, 101 A. 
1026, (Ch. 1917) the court re- 
fused to instruct the fiduciary 





how they should exercise their 
discretion, and would, when it! 
had been exercised, approve or | 
disapprove of their conduct, 
after considering all the facts, 
making the test whether their 
action was for the best interest 
of the estate or not.” 

The question often arises 
where the trustee has the pow- 
er, in its discretion, to make ad- 
vances from principal to the life 
beneficiary for certain purposes. 
The life beneficiary puts the 


| tribution where no distribution 


regarding the problems of dis- 





had yet been demanded; and in} 
Titsworth v. Titsworth, 107 N. J.! 
Eq. 436, 152 A. 869 (Ch. 1931) the| 
fiduciary asked the court 
whether X, now 23, who was to 
become one of the trustees on 
reaching 23, would have a voice 
in determining certain discret- 
ionary powers in which X was| 
personally interested. The court 
said in effect: “Let us wait un- 
til X becomes a trustee before 





pressure on the trustee who fin- 


ally comes into court to om 


whether the court believes the 
trustee is justified in exercising 
its discretion under the circum- 
stances. The court regularly re- 
fuses to relieve the trustee of 
his duty to use his own dis- 
cretion.15 

7. Where the fiduciary has 
already acted. 

The court is normally hesi- 
tant in confirming past acts on 
a bill for instruction. In Tier- 
ney v. Tierney, 38 A. 971 (Ch. 
1897) the court refused to direct 
the trustee as to the continu- 
ance of a _ grocery. business 
where the trustee had already 
run it for three years without 
permission. The court held that 
the application should have 
been made “timely and prompt- 
ly.” 

8. Where the question is pre- 
mature. 

Often the fiduciary antici- 
pates a possible question and 
runs into the court for advice 
on what to do when the ques- 
tion arises. The court will say: 
“Wait until it gets here.” 

The most common case of 
“Beating the gun” is where the 
fiduciary, during the life of the 
beneficiary, seeks advice re- 
garding _ Been: of distribu- 
tion which might arise upon the 
death of the life beneficiary. 
The court will refuses to enter- 
tain such a bill for instruc- 
tion.16 

The editor of the Comment in 
44 Y. L. J. at p. 1441-2, divides 
these cases into two classes. 

“The questions which ordin- 
arily remain unanswered be- 
cause of prematurity, fall into 
two principal categories: first, 
those seeking a determination 
of future rights during the ex- 
istence of the particular estates 

14 
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465 (Ch. 1929); 
86 (Ch. 1919). 
16. Tuttle v. Woolworth,, 62 N. J. Eq. 
32, 50 A. 445 (Ch. 1901); Varick v. 
69 N. J. Eq. 585, 61 A 151 (Ch. 
Ogden v. McLane, 7 v. J. Eq 
A. 695 (Ch 
7% N. £. We 
Matlock v. Matlock, 98 N. J. Eq. 372 
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answering this question.” 
Section IV 
| Suggestions for the Improve- 
| ment of the Power of the Courts 
| of New Jersey to Assist Fiduc- 
| jaries. 
INTRODUCTION 

The sources for the material 
for this section comes from: 

1.An examination of the 
present laws of New Jersey as 
already stated in the first three 
sections of this paper. 

2. An examination of — the 
views of lawyers and trust men 
in New Jersey on this subject. 

3. An examination of the law 
in certain other states. 


in other common law countries. 
Obviously these sources over- 
lap at various points but, from 


position to point out any weak- 
nesses in our present law and 
discover an adequate remedy 
for it. 

First: An examination of the 
present laws of New Jersey as 
outlined in Sections I, II, and 
III of this paper. 

It can be stated that the 
courts of New Jersey, either 


4. An examination of the law | 


all four of them, we will be in a 


Court Refuses Annulment of Marriage for 
Refusal to Follow up With Church Wedding 





New York, (CCNS) — A warn- 
ing that court approval of an- 
nulment actions based on fail- 
ure to supplement civil marriage 
ceremonies with church wed- 
dings might; open the door to 
trial or companionate marriag- 
es was sounded in an opinion | 
here by State Supreme Court | 
Referee Nathan D. Lapham. | 


He saw in such actions an in- | 
dication that “the moral sense | 
of no inconsiderable portion of | 
our people has been so dulled as | 
to be insensible to the import- | 
ance and sacredness of the mar- | 
riage contract.” | 

“Nothing forced the plaintiff | 
into this civil marriage except | 








R. S. 3:20-5—Purchase by Fi-| 
duciary for Himself. | 

R. S. 3:24-7—Appointment of | 
Trustee to Receive foreign | 
res. 

R. S. 3:43-1—Testamentary | 
Trusts affected by absence. | 

R. S. 3:16-17-18—Investment | 
in Trust Funds - change in| 
condition. | 

R. S. 3:19-1—Repairs, Addit-| 
ions and New Buildings. 

S. 3:19-6—Renewal of) 
Property Destroyed by Fire. | 

R. S. 3:19-10—Improvement | 
of Unimproved Real Estate. | 

R. S. 3:17-34—Sale of Real 
Estate Producing  in-suf- 
ficient Income. 

R. S. 3:35-1—Sale or Mortgage 
to Pay Legacies or other 
Encumbrances. 

R. S. 3:18-1—Protection of 
Real Estate Encumbered or 

otherwise Imperiled. 


R. 


R. S. 3:21-8—Sale of or Mort- 
gage of Wards’ Land. 


There appears to be no logical 
basis for limiting these statutes 
to the jurisdiction of the Chan- 
cery Court. The Orphans Court 
is equally well equipped to give 
similar relief if the statute con- 





through their inherent jurisdic- 


enjoy probably as 
powers to assist fiduciaries as| 
any courts in the world. How-| 
ever, one or two minor cor- 
rections would probably be of 
some benefit to the fiduciaries. | 
These sugegstions come from 
my own study of the material in 
the first three sections. 

1. It will be remembered that | 
in commenting on the special} 
statute regarding discovery pro-| 
ceedings, I set forth the limita- 
tion on the statute imposed by 
the Chancery Court in restrict- 
ing the Orphans Court to dis- 
covery only and denying 
it the right to grant relief by 
way of a “turn over” order in 
cases where the title to the per-! 
sonal property was in dispute. 
This restriction should be re- 
moved. It will require a legis- 
lative enactment to do this, set- 
ting forth the exact power and 





'.| procedure to be followed, and a-| 


voiding the unhappy method of "| 
the present statute of trying to} 
give the Orphans Court the dis- | 
covery powers of the Chancery 
court. I suggest that the Or- 
phans Court have its own broad 
power definitely defined. 

2. The special statute R. S.| 
3:26-12 providing for distribu-| 
tion in kind is unfortunately 
limited to cases of adminis- 
trators and to cases of benefic- 
iaries who are minors or men- 
tal incompetents. I suggest that 
such statute be broadened to 
apply to all classes of fiduc- 
iaries and to include all classes 
of beneficiaries. This statute as 
broadened would be of real as- 
sistance to the fiduciary, and I 
can see no good reason for its 


} 


present limitation to certain 
groups. 
3. The statutes which gives! 


special power only to the Chan- 
cery Court should be broadened 
to include the Orphans Court. I 
have in mind particularly: 








tion or by statutory provision, | 
extensive | 


| ferred upon it the jurisdiction 





(Continued on page 5 col. 


R. S. 3:26-5—Power to Sell| 
Real Estate when conver-| 
sion is directed in will. 


1}! 


her easy credulity and desire,” 
the opinion said. “She hud the 
right to insist on a marriage 
within the church or no mar- 
riage at all. This she did not do. 

“I believe no judge who pre- 
sides over our congested matri- 
monial calendars can escape the 
conviction that resort to the 
process of annulments is fre- 
quently based on a desire for 
freedom from marital bonds 
which one spouse, if not both, 
finds irksome and uninteresting. 

“The alacrity with which un- 
happy, impatient and disillu- 
sioned spouses, whether singly 
or in concert, are now beating 
a well-traveled pathway to the 


| halls of justice in confident ex- 


pectation of relief based on the 
most fictitious, trivial or obvi- 
ously shallow claims is cause for 
alarm. 

“This couple happened to be 
members of the Roman Catho- 
lic Church, but the same princi- 
ple obtains in all cases where a 
plaintiff * * * claims she has 
just discovered deception cries 
fraud and seeks refuge in the 
teachings of the church she has 
disregarded to lift her out of 
her predicament.” 
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SATURDAY HOLIDAYS 

At this writing Governor Driscoll hasn’t made up his mind, 
publicly at least, whether to sign Mr. Barton’s bill making 
Saturday a bank holiday all the year round. The soundings to 
determine the sentiment of various groups and sections of the 
State are not entirely completed. Apparently, however, none of 
the objectors argues his case with particular heat and prospects 
seem bright that the banking fraternity will soon join the ever 
growing number of citizens privileged to labor only five days out 
of seven. 

The long week end is rapidly becoming a commonplace. A 
good thing, too. We are not numbered with those who deplore 
the trend as a decadent tendency of the times to work less. 
Even the complexities and quantity of modern tasks do not 
normally prevent their adequate completion in a five day span. 
They are probably better done for the added day’s leisure. 

The Legislature is being asked to make all Saturdays holi- 
days in city, county and municipal offices. This is the purpose 
of Assembly 52, introduced last month by Mr. Thomas. The 
Legislature a year ago enacted a law fixing Saturdays in July 
and August as holidays in public offices. . 

The reasons supporting the Saturday holiday principle in 
private employment are equally valid, of course, in the public 
service. The timing of the present effort, however, is very 
debatable. Saturday closing of public offices during the summer 
months does no real violence to public convenience and necessity 
because few people work Saturdays at that time of year. Even 
the department stores, for example, are closed. 

However, year round Saturday closing of all state, county 
and municipal offices is something else. The public convenience 
would then be substantially affected, and the public convenience 
in this instance is of paramount importance, unlike the situation 
in private service establishments. 

We support the Saturday year round closing principle, but 
its extension to public offices can await more general acceptance 
of the idea by private employers. Undoubtedly bank closings on 
Saturday will give impetus to the spread of the practice. When 
closings become the rule'and not the exception they may more 
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reasonably be extended to public offices. 





New World Association of Bar Seeks 
Part in Work of the United Nations 


New York, (CCNS) — The 
newly formed International Bar 
Association is taking prompt 
action toward securing its re- 
cognition by the United Nations 
as a consultative agency on the 
legal phases of world affairs. 

According to George M. Mor- 
ris, speaker of the association’s 
house of deputies, the promo- 
tion, in their legal aspects of 
the principles and aims of the 
United Nations, was one of the 
vital objectives of the new or- 
ganization, and that it should 
lose no time in getting down to 
business. 

On adoption of a resolution, 
Amos J. Peaslee, secretary gen- 
eral, was instructed to apply at 
once to the Liaison Relationship 
Committee of the UN for ac- 
ceptance of the International 
Bar Association as a co-opera- 
tive and advisory agency. The 
organization’s executive coun- 
cil, governing body of the as- 
sociation, was instructed to set 
up committees to implement this 
part of its work. 

These committees would do 
parallel work with the appro- 
priate agency of the United Na- 
tions on peace treaties, interna- 
tional tribunals, judicial assist- 
ance, international double taxa- 
tion, transport, conventions, 
passport and frontier formali- 
ties, copyright, trade marks and 
trade names, unfair practices 
in international commerce and 
the legal position of women in 
various countries. 

Although it was indicated that 
the first world conference of 
the legal profession would be 


held in the fall, probably in the 
United States because of its 
proximity to the United Nations 
headquarters, no specific time 
nor place has been decided 
upon. The organization has been 
invited to meet in Prague, Paris 
and other world capitals. Elec- 
tion of a president for the as- 
sociation also has been deferred. 


Assignments of the Essex 
Judicial District Court 
For March, 1947 


President Judge , Cecil H. 
MacMahon will sit for the trial 
of cases, Wednesdays at Part 
#1, Newark and Fridays at 
Part #4, East Orange, and will 
be available for court business 
at Part #1 on the other busi- 
ness days of the week. 

Judge F. D. Masucci will sit 
for the trial of cases at Part 
#1, Newark, Mondays, Tues- 
days, Thursdays, and Fridays. 

Judge Henry W. Trimble will 
sit for the trial of Cases at 


Part #2, Irvington, Mondays, 
Tuesdays, Thursdays and Fri- 
days. 


Judge Joseph G. Lyons will 
sit for the trial of cases at 
Part +3, Montclair, Mondays, 
Tuesdays, Wednesdays and 
Thursdays. 

JURY DAYS 
Part #1 - Third and Fourth 
Wednesdays of each 


month 
Third and _ Fourth 
Fridays of each 
month. 


Part #2 - Every Thursday. 





Part #3 - Every Thursday. 
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Divorce Totals May Soon 
Equal Marriage Rate 


Legislatures Looking for Ways 


Homes Doubled 

Chicago, Ill. (CCNS) — The 
number of divorces in the 
United States nearly doubled 
during the war years and if the 
current rate of increase con- 
tinues, annual divorce totals 
will match marriage totals 
within the next decade. 

This observation by the Coun- 
cil of State Governments is 
based on statistics from the 
U. S. Bureau of the Census and 
the U. S. Public Health Service. 
Recognition of the grave prob- 
lem presented currently is 
found in action by several state 


‘|legislatures to tighten marriage 


and divorce laws. 


How Figures Jumped 

There were 502,000 divorces in 
the country in 1945, according 
to Census Bureau_ estimates, 
while during the same period 
there were 1,618,331 marriages. 
In 1940, before the war put un- 


of matrimony, there were an 
estimated 264,000 divorces and 
1,595,879 marriages. 

Thus while divorces during 
the final year of World War II 


higher than in 1940, the nation- 
wide marriage rate was up less 
than a net 1.4 per cent. Ten- 
nessee, Michigan, Iowa, and 
Wisconsin are among states now | 
considering legislation 
would make it either harder to} 
get a divorce, or harder to re-| 
marry following divorce. | 

In Tennessee, where either | 
party to a divorce may remarry 
as soon as it is granted, the| 
legislature is considering two 
bills devised by the state judi-| 
cial council, the first to require} 
courts to issue temporary di- 
vorce decrees which will not be-| 
come final for six months, the! 
second bill to prohibit action in 
a divorce case until 30 days 
after the defendant has been 
notified of the suit. 


Would Need Leave to Remarry | 


Wisconsin legislators, mean- 
while, are considering a Dill 
which would force’ divorced) 


men who have minor children 
to secure court permission be- 
fore they could remarry. The 
bill is aimed at preventing re- 
marriage of divorced men who} 
have records of nonsupport or! 
whose incomes could not sup-| 
port two families. There were} 
6,342 divorces and 23,065 mar-| 
riages in Wisconsin during 1945. | 
During 1940, there were more! 
marriages — 23,379 — but only} 
3,599 divorces. 

A proposed amendment to the! 
Maine divorce law would re-! 
quire parties to a divorce to 
wait a full year before remar- 
riage, instead of being permit- 
ted to remarry immediately. 
Proponents of the amendment 
term divorce one of the major 
causes of juvenile delinquency. 


Longer Residence 
In Michigan, a bill is before} 
the legislature which would: 
change the residence require- 
ment for divorce action from 
one to two years and provide 
for a six-months’ “cooling-off” 
period before the suit can be 
tried. Divorced persons may 
remarry immediately in Mich- 
igan. In 1940 there were 12,054 
divorces and 43,342 marriages in 
the state, while in 1945 there 
were 21,000 divorces and 48,329 
marriages. In short, there were 
43 per cent as many divorces as 


marriages in Michigan during 
1945. 
In Iowa, a committee ap- 


pointed by the state bar asso-| 
ciation recommends enactment 
of legislation providing for 
court appointment of lawyers 
to investigate uncontested di- 
vorces. Such legislation would 
be designed to prevent misrep- 
resentation of the facts by a 
party filing for divorce in the 








absence of his mate. 


to Tighten up Laws As Broken 


precedented stress on the bonds} 


were more than 90 per cent! 


which | 


lifically provided 


—~ 


LEGISLATIVE NEWS 


Law 

Governor Driscoll has signed 
the following bill: 

S—100 Sca Chap. 8, Feb. 17. 
|Provides for a State constitu- 
|tional convention so instructed 
|by the legal voters that it shall 
|have no power to propose any 
|change in the present basis of 
|representation in the Legisla- 
'ture, providing for the nomin- 
j}ation and election of delegates, 
lat a special election, and for 
|the submission of the proposals 
of the convention to the peo- 
|ple for adoption or rejection; 
|appropriates $475,000. 

Senate 

| S—126 Lewis. To make busi- 
|/ness records competent evidence 
in courts if made in the regu- 
lar course of business. 

S—128 Barton. To provide 
that certificates of searches for 
municipal liens shall include 
|a statement of “ail municipal 
|liens”; makes municipalities re- 
|sponsible for any previous lien 
not shown thereon. 

S—129 Van Alstyne. To reg- 
ulate the proof of compensible 
hernia under the Workmen’s 
Compensation Act. 

S—131 Lewis. To provide for 
contributions by joint tort feas- 
ors in negligence actions; fixes 
the procedure. 

S—134 Lewis. To limit the 
authority of district court 
judges to stay the issuance of 
warrants in landlord and ten- 
ant cases for more than 30 
days or an extension thereof 
for a further period of 30 days. 

Assembly 

A—23 Mischlich. To provide 
an eight hour day and five day 
week for county and municipal 
employees not under Civil Ser- 
vice. (Munic.) 

A—24 Mischlich. To provide 
an eight hour day and five day 
week for county, municipal and 
school district Civil Service em- 





common unless otherwise spec- 
in the mort- 
gage. (Jud) 

A—161 Sanderson and Cozzo- 
line. To permit the clerk of 
the district courts to enter 
judgment by oral proof where 
no defense is made or where the 
defendant appears and admits 
the debt. (R & A of L.) 

A—167 Sanderson and Cozzo- 
line. To permit substituted ser- 
vice of notice of trial in dis- 
trict court cases. (R & A of L) 

A—180 Shershin. To provide 
that where a person has been 
arrested for an indictable of- 
fense and who thereafter is not 
indicted or convicted that the 
court of oyer and terminer or 
court of quarter sessions, upon 
application, may order finger- 
prints and photographs in con- 
nection therewith destroyed. 
(Jud.) 

A—191 Grogan. To extend 
the rent control act (Chap. 319 
P. L. 1946) to June 30, 1948. 
(Jud.) | 

A—213 Jones, C. C. To pro-| 
vide an annual tax exemption) 
of $1000 for World War II vet-| 
erans. (Tax.) 

A—232 Friedland. A general 
revision of the Workmen’s Com- 
pensation Act. (U.C.C.) 

A—234 Friedland. To provide 
that where it is established that 
an employee has sustained in- 
juries in the course of his em- 
ployment from which he died, 


j}his death shall be presumed to 


have arisen out of his employ-| 
ment under the Workmen’s| 
Compensation Act. (Jud.) | 

A—242 Vogel. To provide that 
where employers or insurance} 
carriers, after knowledge, fail | 
to report accidents that they| 
shall be deprived of the statute | 


| sests . P 
‘sponsibility in endeavoring 


|sembly districts. : 
ACR—4 Griffiths. To amen 






Federal Bar Conferey, 
On the Unlawful Pra, 
tice of Law i 














The Federal Bar Associa: 
of New York, New Jersey ; 
Connecticut will hold a roy 
table discussion on the un); 
ful practice of the law, wh 
will be followed by a lunch: 
at the Robert Treat Hotel, x; 
ark, N. J., at 12 o’clock s 
today. 

Louis Auerbacher, Jr., Ch; 
man of the Association’s y 
Jersey Committee on the 4 
lawful Practice of the Law, 
discuss ways and means to p 
vent the practice of law 
fore government departme 
and bureaus by laymen, w, 
the constitutional and st; 
tory rights of citizens are 
volved. 

Mr. Auerbacher stated: 

“This fight to prevent 
practice of law by laymen 
a fight in the public inte 
From time fmmemorial it | 
been recognized that those 
practice law must be men 
good character and of a hk 
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order of intelligence. Toda 
because of the exacting requillince 
ments for admission to the tam th 







a man does not ordinarily 
gin to practice, or receive ; 
income from it, until he is 
or 27 years old, and only th 
after severe study, will the py 
lic grant him a license to ¢ 
advice on questions of co 
tutional and statutory law. 


“But when we see, throu 
out the country, the flag 
disregard of the public’s ri 
to be protected against mo 
tebanks and fakers who p 
tend to have knowledge ¢ 
superior to that of lawyers, z 
who prey upon the unsusp: 
ing, our Federal Bar Asso 
tion feels a deep sense of 
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;eliminate the pretenders 7 













ployees (Civ. Serv.) }dub themselves with 4s a 
A—25 Mischlich. To provide an |names as “business counsel 

eight hour day and five day|“tax law experts”, “comm FC 

week for employees in classified Practitioners”, etc.” 

| State Civil Service. (Civ. Serv.) The committee in charg: Ht for 
A—92 McCay. To _ provide the luncheon is as follows: p 

that when a mortgage covering Morris H. Cohn, Chair : 

real estate or chattels shall be Freq Herrigel, Jr., John Mii th 

made to a husband and wife Thomas H. Brown, B. T: 

that they shall hold as joint pord, Walter C. Winne. lL: 

tenants and not as tenants in y Tymen. Appr 











of limitations defense under 
Workmen’s Compensation 
(Jud.) 

A—243 Vogel. To provide 
a double penalty under 
Workmen’s Compensation 
for employers for failure 
safeguard machinery after 
tification by the Departmeni 
Labor. (Jud.) 

A—244 Vogel. To _ regu 
the payment of legal and 1m 
ical fees in Workmen’s Comp 
sation cases. (Jud.) 

A—246 Herbert. To pr 
that supplemental contracts 
fire or other peril policies 
provide an agreement by 
insurer to reimburse the 
sured for the difference bet 
the actual value of the ins 
property at the time of the 
and the amount actually ™ 
to repair or replace the % 
with new materials of like 
and quality. (Ins.) 

ACR—3 Griffiths. To 4 
the Constitution to provide 
two year terms for membe 
the Assembly; provides for 
trict representation; gives 
preme Court jurisdiction ” 
view the arrangement of 
(Jud.) 








































Constitution to provide 


The 


the justices of the Sup! 
Court, Chancellor, Vice-C This 
cellors, Judges of the Cou'yy ,.. in 
Errors, Circuit Courts | Attorn 
Courts of Common Peas | Y 
be elected by the voters 0 aon a 
State. (Jud.) _ 
ACR—5 Griffiths. To ii 
the Constitution to provide’ Wi 


the Attorney-General sh* 
elected by the voters % 
State. (Jud.) 
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Courts’ Power to 






L (Continued from page 3) 


the subject matter, and in 
ny cases could give relief 
re expediently than could 
» Chancery Court. 

FECOND. An examination of 
views of lawyers and trust 
n in New Jersey. 

is one of the most im- 
ant sources of constructive 
ticism of the powers of the 
ts of New Jersey to assist fi- 
jaries, for this is the group 
ich would have the greatest 





















js one thing for a scholar to 
up the perfect system, but is 








ts of the scholar’s research 
d thought, but we are just as 
prested in the experience of 

















di: man who works in that 
rent dime field. I have set forth in 
ymen fe first three sections the law 
inter New Jersey on the subject 
1 it Milder consideration. I have 
10Se Waated that I find that law to be 
men complete in this respect. 
a hill statement is of real interest 
Todd perhaps of some signifi- 
requijgmmce but let us first see wheth- 
the the lawyers and trust men 
arily New Jersey agree with my 
eive dws on the subject before de- 
he is@Ming just how valuable it is. 
aly th the preparation of this 
the piper I sent out questionnaires 


certain selected trust men in 
bresentative trust institutions 
ated throughout the State 
New Jersey and did solicit 

views of the certain New 
sey lawyers whose experience 
training in the field of 





yho pasts and estates made their 

ige ewgminion most valuable. 

yers, 2 e questionnaire contained 

Suspaigittain questions which are ma- 
ss ial to this section. One ques- 

e of 
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Approved Subscribers to this 
Service obtain: 


omplete processing of mort- 
age applications. 














Privilege to close mortgages on 
our behalf. 







nerous commissions for all 
mortgages accepted by us. 
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derstanding of the problem. 


te another to make it work. 
are all interested in the re-| 


Assist Fiduciaries 


tion was “In your opinion, is the 

| present law sufficiently broad 
to afford proper relief for the 
fiduciary who seeks assistance 
from the court?” The great ma-| 
jority answered in the affirm-| 
ative. 

Question F asked these trust) 
men—‘Please set forth any sug- 
gestions for additional powers 
which the Courts should have 
in order to assist fiduciaries.” 
Among the answers received, 
the following are of value and 
interest: 

(1) The court should give in- 
structions on questions even 
though such questions may de- 
|pend upon a contingency. The 
wisdom of this suggestion is 
quite obvious for often the fi- 
duciary must act as soon as the 
contingency arises and has not 
the opporunity to go into court 
until it is too late. I believe that 
the present courts are more apt 
to give instructions on questions 
depending upon a contingency 
than were the courts of some 
years ago. As I have tried to 
point out, the earlier attitude of 
the courts was not very recep- 
tive to the idea of acting as 
guide and counsellor to fiduc- 
iaries or any one else for that 
matter. However, the same 
forces which resulted in the 
Declaratory Judgment Act, and, 
which believe that it is wiser to 
turn on the light before step- 
ping rather than after, and that 
an ounce of prevention is worth 
a pound of cure, are reflected in 
a more liberal attitude of our 
courts in giving advice. 

(2) Along the same lines as! 
the suggestion above is one that 
the court should be willing to 
instruct even where no contro- 
versy exists. As I have already 
stated, I believe there is a pres- 
ent day tendency to do just this. 
If the Declaratory Judgment 
Act has done nothing else in} 
New Jersey, it has at least lib-| 
eralized the thinking of the | 
Court along such lines. Here 
again is an example of a legis- 
lative enactment encouraging 
the courts to exercise what is to| 
some of them their inherent’! 
jurisdiction. 

(3) One line of suggestions, 
which is not exactly pertinent 
but does approach the problem 
indirectly, points out the advis- 
ability of the adoption of the 
Uniform Principal and Income 
Act, of the prudent investors or 
Massachusetts Rule, and other 
statutes which will tend to re- 
move these problems which 
often take the fiduciary into 
court for instructions. This 
idea is a good one but a full dis- 
cussion of the various phases 
| has no place in this paper. 
| Question O- requested the 
| trust men to “Please set forth 
|any suggestions for the reform 
;of the present procedure by 
pomegy fiduciaries seek instruc- 
tion.” 
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Outside of one or two minor 
suggestions, such as the simpli- 
fication of the procedure for the 
protection of the interest of 


minors and clarification of cer-| Legitimate avoidance of dou- 


tain rules of the Orphans Court, [ble jncome taxation on the 
isame appreciation in value of 


all the suggestions, however dif- | corporate property is possible 


$ me to one} ih ae 
en Se | through distribution of the pro- 


conclusion: the need of a spec- | ; 3 
iali |perty in kind to the stockhold- 
ialized local court to handle} but theSpitfalls and prob- 


. | ers; 
= but trust and Ot oe involved in the process, 


i rmountable, 
As stated, these suggestions | oueh = 


. “are more numerous and more 
take various forms, one suggests | 


: |complicated than is apparent 
that the Masters in Chancery 4; first blush”. This prelimin- 
handle trust matters 


in the lysis introduces the 
Court of Chancery rather than |timely monograph on “Corpor- 
bn Sree Get Wee Distributions: in Kind and 
more power, a third, that! termediate Courts, to my mind 
special judges be designated to serves no useful puropse. Of 
do nothing but construe wills" course, it would require a con- 
and give instructions on estate stitutional amendment to do 
vem a ee a paver this. However, until such a con- 
! stituti was a- 

given the same power as the} yc ee be 
—— an. na that = cane ly ae _ — 
Ais ’ ee quo. It costs the state very 7 
specialized and lear = peo for its officials all serve in other 
nor in ye page capacities on other courts ~ in 
lished, to ride the Circuit; and other positions in oe rival 
finally that in the complete re- Big aot is & di se 908 of 
organization of the courts, a di-| #04Y Gevotec te SC a 
vision of the one court of orig-| his most interesting pro ’ 
inal jurisdiction should be the but unfortunately it would lead 
probate division, with perhaps| US ae afield wor = 
six or seven judges appointed | Scope of this paper. I merely 
throw this idea out to the trust 


for the whole state, who would 
handle nothing but probate|™men and lawyers of New Jersey 
for their consideration. 


work and would take over the Sean 
original Orphans’ Court and the} THIRD: An Examination of 
contentions jurisdiction of the} the Law of other States. 

We can often learn things 


Surrogate’s Court together with 
the work of the Advisory Mast-| from those about us, and so, be- 
ers. fore making the general state- 
After appraising all these sug-| ment which I made in the in- 
gestions and adding a few of my| troduction to this section, that 
own ideas to them, I have come| the courts of New Jersey “enjoy 
to the conclusion that there is| Probably as extensive powers to 
a real need for the simplifica-| assist fiduciaries as any courts 
tion and unification of the|in the world,” I did check with 
present jurisdiction over trusts|}the law of some of our sister 
and estates. states. I had a double purpose 
aieaiaiae in doing that, first, to compare 
I would suggest therefore that ee ina Gf ew deen ae 


there be established a Fiduc- 
iary’s Court, made up of learned! that of other states, and second 
to obtain suggestions for im- 


judges, sufficient in number to : 
provements in our law. 


cover the entire state, with 
complete power over wills, I must confess that this check 
estates, trusts, both testament-,| was not as thorough as it should 
ary and living, and guardian-| have been. Naturally the best 
ship. This would entail the ab-| way would have been for me to 
olition of the Surrogate (unless, have examined the statute and 
he could be retained merely as; case law of every state in the 
the local clerk in each county union on the subject. Unfortun- 
for the Fiduciary’s Court) and, ately, I had not the time to de- 
of the Orphans Court. This vote to such a tremendous task. 
could be done by statute. It} Therefore, I took a short cut. I 
would also entail the granting Prepared a questionnaire which. 
I sent to trust men in twenty 


of concurrent jurisdiction over 
living trusts now enjoyed almost | States, setting forth the statu-| 
exclusively by our Chancery|tory powers enjoyed by the 
Court. There is some doubt as to| courts of New Jersey, asking | 
the constitutionality of such a| them to check those which the) 
move, but in my opinion, this| courts of their state also enjoy- | 
grant would be constitutional ed, either by reason of a statute! 
inasmuch as it does not impair| °F under their inherent juris-) 
the original jurisdiction of the diction. I also asked them to list | 
Court of Chancery, but merely | powers, in addition to those set | 
gives another Court concurrent | forth, which their courts en- 
power. There are numerous ex-| joyed. | 
amples of this in other fields. In| I can safely conclude from | 
the same field, no question has|the answers received to this| 
been raised in regard to the act| Guestionnaire from these twenty 
of granting the Orphans’ Court 
jurisdiction over accounts al 
trustees of living trusts. | mee oa ordinary and the Vice Ordin- 
I do not believe it advisable to | Chancellor “and "View Chancellors “oe the 
deprive the Court of Chancery | Prerogative “Court “ic ‘tive Pegister, of the 
of the jurisdiction over trusts | St#te_°f the State of New Jersey. 
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Corporate Distributions In Kind And Sale 
of Property by Stockholders 


Sale of Property by Stockhold- 
ers’, by George E. Cleary, re- 
cently published by the Prac- 
tising Law Institute. 

The scope of the monograph 
is best described in the author’s 
own words on the more import- 
ant of the pitfalls and prob- 
lems: 

1. Does a corporation real- 
ize taxable gain or deductible 
loss by distributing property in 
kind as a distribution in com- 
plete or partial liquidation? 

2. Does a corporation realize 
taxable gain or deductible loss 
by distributing property in kind 
as an ordinary dividend? 

3. What is the effect of a 
distribution by a corporation 
of property in kind on the 
earnings or profits of the cor- 
poration available for divid- 
ends? 

4. How must a _ stockholder 
account for tax purposes for 
property distributed to him in 
any kind by the corporation? 

5. If a stockholder who has 
received a distribution of pro- 
perty in kind from a corpora- 
tion sells the property, under 
what circumstances may the 
gain on the sale be attributed 
to the corporation for tax pur- 
poses?” 

Probably the most important 
pitfall is that connected with 
sale of the property, notwith- 
standing that the sale is com- 
pleted after the property has 
been distributed in kind by the 
corporation. Although not al- 
ways or necessarily nullifying 
the purpose of avoidance of 
taxation to the _ corporation, 
many such sales, because of 
their factual history, do ac- 
complish this result. 

The Practising Law Institute 
is a non-profit educational in- 
stitution. Further information 
about its activities may be ob- 
tained by addressing the Prac- 
tising Law Institute, 57 William 
Street, New York 5, New York. 
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and estates, even by a constitu- | 
tional amendment, for there are | 
many cases which involve both) 
estate and trust matters where 
only the court of Chancery can 
give proper equitable relief. The | 
normal fiduciary would natur-| 
ally be attracted to the Fiduc-| 
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iary’s Court because of the in- 


expensive, prompt and _ satis-| i 
factory assistance he would re- | 
ceive there. 


I would abolish the Preroga-| 
tive Court and centralize all ap-| 
peals in the final appellate 
court. The present system of in- 





1. Today, for example 
have no legal training. 


many Surrogates | 
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SPARTMENT OF STATE DEL: IF § , — 
CERTIFICATE OF OISBORURION CERTIFICATE gh es Edgar W. Hunt and Philip J.} By Samuel J. Foosaner it can be honestly shown ; 
Fo ee fe | whom these presents may come, pips these presents may come,| Faherty, Jr. announce the for-| the capital and surplus on hy 
‘ w HEREAS, It appears to my satistac- one ee sutnentiea d’s scord et the mation of a law partnership) REVENUE BUREAU RULINGS | are required, the tax Den 
ion, by duly authenticat ‘ord th son, y uthenticate ecor e 1e 77 : : . 
proceedings forthe, oluntary  Gimstien | Brose? yiitsa ity tat eens ahs | Faherty, 40 Delaware Avenue | ON? TENANCY PERMITS| will not be imposed. To quay 
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thea hat involves a state of mind 
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Coll photostatic copy of a ser- 
S, Ca. Mee record, properly certified, 
4s admissable in evidence. 
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z for rape and hence constituted 
hich rder. Rape is having carnal 
wledge of a woman forcibly 
@einst her will. 
ident. Zne evidence disclosed that 
ing a celebration of V.J. day, 
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ut declined to charge this 
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words of counsel asking 
instruction. But when a 
uest to charge calls for a 
tect legal principle, applica- 
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Brged. The state concedes 
e defendant was entitled to 
fe this subject matter 
brged but contends the court, 
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consider all the evidence in 
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not required to charge the) of life 


porrect legal principle, appli- 
able and material, the de-| omission 
is entitled to have} reversal. 


ACTICE—While a trial court;degree with a recommendation} terms of the contract. 
imprisonment at hard} court has examined the reasons 
ury in the precise words of|labor for life’. An examination|advanced by appellant for not 
ounsel’s request, when a re-|of the charge fails to disclose 
nuest to charge calls for a/that the subject matter of the 
request was charged and that 
is error requiring a 


| 
| 


| Point III challenges the pro- 


carnal | priety of the trial court’s de- 
nowledge of a woman forci-| nial of a motion to strike part 


lof the testimony of a Dr. Read 


DENCE—A doctor who made|}who made a post mortem ex- 

post mortem examination | amination of the deceased. The 
an testify that in his opin-| witness detailed the results of 
on force had been employed) his examination and then con- 


“The signs of traumas 
the external genitalia 
it seem most probable 
the woman had _ been 
raped”. Counsel then asked 
that the word “raped” be strick- 
en from the record. Further 
questioning by the court and 
counsel, of the witness, then 
ensued as to whether that was 
the doctor’s opinion and as to 
the meaning of “rape”, after 
which counsel renewed his re- 
quest to strike the word, and 
the court denied the request. 

Having qualified as an ex- 
pert, there is no question the 
Doctor could testify as to his 
findings and that in his opin- 
ion there had been force em- 
ployed in the 
attempted intercourse. The 
findings would clearly have 
warranted such an_ apinion. 
When, however, he used the 
word “rape”, he injected a new 
namely the state of 
mind of the deceased. “Rape” 
includes two elements, force 
and unwillingness. Whether 
the act was against her will 
was a fact for the jury to de- 
termine by the exercise of or- 
dinary intelligence. That be- 
ing so, the more prudent action 
would have been to grant the 
motion to strike the testimony. 

The last point concerns the 
admission of a photostatic copy 
of the service record of Auld 
which was used to contradict 
and effect the credibility of 
Auld. Under War Department 
regulations the original records 
could not be left with the court. 
The copy offered was identified 
as a photostat of the original. 
The question of the admissabil- 
ity of a service record seems 
never to have been before the 
courts in this state. This court 
holds that a photostatic copy 
of a service record certified as 
correct under oath by a person 
having lawful custody of the 
original is evidential, for the 
reasons stated in Sec. 1675a of 
Wigmore on Evidence. 

Reversed and a venire de 
novo awarded. 


LABOR—A collective bargain- 
ing agreement providing for 
a procedure for discharging 
employees, will be enforced 
in equity where there has 
been a discharge without 
following such procedure, by 
ordering reinstatement of the 
employee. 

Digested from an opinion by 
Bodine, J. rendered Feb. 3, 1947. 
N. J. Court of Errors and Ap-| 
peals. Brotherhood v. Hill Bus. 
For appellant Messano & 
Messano, Louis J. Messano, 
Wallace P. Berkowitz. For re- 
spondents—Isserman, Isserman 
& Kapelsohn, Sol D. Kapelsohn. 
George M. Eichler, Amicus Cur- 
iae. 

The appeal is from a decree 
directing appellant to immedi- 
ately reinstate Ralph Suter as 
a bus driver and operator and 
restore him to all his senority 
rights etc. There was an award 
of counsel fee of $3500 for com- 
lainants. 

Neither party is satisfied with 
the counsel fee award. This 
court thinks the award was too 
high and that $1000 would be 
sufficient. 

The suit was brought by a/| 
union to compel reinstatement 
of Suter. The right of action) 
is grounded in a collective bar-| 
gaining agreement which pro- 
vided for the manner in which} 
and proof upon which operators | 
were to be suspended or. dis- 


/ about 
| make 
that 


element, 


intercourse or} 


ESTATES—On appeal to the 
Orphans’ Court more than 
three months after probate of 
a will by the Surrogate, an 
allegation in the petition of 


missed. Suter’s dismissal did 
not follow the provisions and 
This 


following the precedure pre-| apgeal that petitioner was 
scribed in the collective bar-| non-reSident at testator’s 


death, is not a sine qua non 
to the jurisdiction of the 
Orphans’ Court. 

ESTATES—PROCESS—The pro- 
vision of R. S. 2:31-137 re- 
quiring service of citation ten 
days before the return date 
thereof is directory and not 
mandatory. 

PROCESS — The failure of a 
sheriff’s deputy to serve of a 
paper promptly will not de- 


gaining agreement, and finds, 
as did the court below, that 
|they are without merit. 

The brief filed amicus curiae 
raises the contention that the | 
Court of Chancery was with-| 
out jurisdiction. On the facts| 
proved, Chancery did have jur- 
isdiction. The Union, having 
made a contract, has an inter- 
est in a proper case in securing 
performance thereof. The em- 
ployee entitled to a fair dis- 
charge, after a proper hearing, 
is entitled, if there be no. such 
hearing, to a restoration to his 
position and rights. Such right 
is well within equity jurisdic- 





he would have, had the dep- 
uty performed his duty ex- 
peditiously. 

STATUTES — When the provi- 
sion of an act is the essence 


tion. pA a 
Affirmed except as to counsel; Of the thing required to be 
fee. done, it is mandatory; where 


it is incident, it is directory 

merely. 

Digested from an opinion by 
Colie, J. rendered Feb. 3, 1947. 
|N. J. Court of Errors and Ap- 
peals. In re Norrell. For ap- 
pellant—Abraham J. Slurzberg. 
For respondents — Robert S. 
Hartgrove. 

The present appeal challenges 
the finding of the Prerogative 
Court that the Orphans’ Court 
was without jurisdiction to en- 
tertain the appeal from probate 


SPECIFIC PERFORMANCE —A 
contract having as one of its 
terms “reasonable charge” is 
not so uncertain as to be out- 
Side the realm of specific per- 
formance. 

—Held, while in suit for speci- 
fic performance between ven- 
dee and vendor the court 
cannot direct cancellation of | 
a mortgage, a decree for 
specific performance, vendee 
to take subject to the mort- 
gage, can be made 


vendee is willing. aoe — 
Digested from a ini set forth that the appellan 
cay - vandienedl ie PY | «resided out of this state at 





prive a litigant of rights which | 


Bankruptcies 


GARGIULO, Albert Homer, 106 Park Ave., 





Summit; vol.;  liab. $1198.03; assets 
$400.00; refr. Weelans; solr. Jacob R. 
Mantel; 2-18. 

GONSALVES, Jehn, 179 Grove Ave., Ver- 
ona; vol.; liab. $3,054.41; assets $320. 
refr. Schenck; solr. William Camaratta; 
2-18. 

GRBDENBERG, Sol, a/k/a Sclomon & Saul 
Greenbers 33 Fieid Pl., Nwk.; vol.; 
liab. $2,212.29; assets $250.00; _ refr. 
Schenck; solr. Samuel Ribner; 2-17. 

HRISKO, Zigmunt, 39 West 19th St., 
Bayonne; vol.; liab. $128,528.70; assets 
$750.00; refr. Schenck; solr Turteltaub 
& Turteltaub; 2-14. 

KONCHEK, Frank, R. F. D. No. 1, 
Jamesburg, N. J.; vol.; liab. $8900.82; 
assets $1050.00; refr. Weelans; solr. 
Louis A. Mezey; 2-17. 

MANKOVICH, Chester, 181 Manchester 
Ave., 2aterson; vel.; liab. $25,073.73; 
assets $16,176.62; refr. Schenck; solr. 
Hubert J. Franklin; 2-14. 

MEOLA, Ralph S. (a/k/a) Raffaele Sim- 

* one Meola, 763 River St., Paterson; 
vol.; liab. $24,019.22; assets none; refr. 
Schenck; solr. Colombo Cammarane; 2-15. 

PACKIN, Nathan, 819-18th Ave., Irving- 
ton; vol.; liab,. $1436.53; assets $300. 
refr. Schenck; soir. Emanuel Sosnow; 
2-18. 

ROSCOE, Daniel individually & t/a Roscoe 
Cleaners, 84 Center St., Cliften; vol.; 
liab. $2440.00; assets $1750.00; solr. 
H. Dick Cohen; 2-18. 

| SNYDER Products, Inc., 706 S. Michigan 
Ave., Kenilworth, N. a : b. 
33,361.85 ; assets $23,510.50 ; solr, 
Ervin 8S. Fulop; 21. 

YANOWITZ, Benjamin, 300 Wainwright 
St., Newark; vol.; liab. $45667.00 assets 
$1500; solr. A. Albert Eichler; 2-20. 








amend would result in a failure 
of justice. 

It is next said the order un- 
der appeal, should be affirmed 
because the citation was served 
Nov. 30, 1944, returnable Dec. 8, 
1944 whereas R. S. 2:31-137 pro- 
vides that such process, unless 
otherwise specifically provided, 








if the Of the will because, inter alia,| 
|the petition of appeal did not| 


“shall be served ten days befor 
the return date thereof... ”. 
This requires a determination 


| Of whether the 10 day provision 


is mandatory or directory. 


1947. N. J. Court of Errors and | ‘he death of the testator”. Our courts have held that 
Appeals. Rankin v. Compton.|,, ®- 8. 3:2-52 provides that/ «where the provision of an act 
For complainants — Emory J.| Proceedings of surrogates re-| ig the essence of the thing to 
Kiess (William Charlton of|SPecting the probate of a will/be done, it is mandatory, .. . 
counsel). For defendants—al-| Shall be subject to appeal .. ./where it is incident, it is di- 
bert B. Melnik. |within 3 months after such)rectory merely. The essence of 

The decree under review Proceedings, . . . or within SiXjthe provision under consider- 


grants specific performance of 
a contract for the sale of realty. 

The sale price is $6850. There 
is a mortgage of $3,000 against 
the premises payable $600 year- 


ly. The contract has a clause 
that should it be “impossible 
for the seller to pay off the 


existing mortgage at a reason- 
able charge then the deposit 
would be returned and the con- 
tract declared null and void. 

Defendants later sought to 
void the contract on the ground 
the charge by the mortgagee to 
cancel the mortgage was $300 
and this was not reasonable. 
However, there is testimony 
that defendants knew this be- 
fore they entered into the con- 
tract. 


The first point made is that| 
the agreement is uncertain be-| 


cause there is no guide by 


which a “reasonable charge” is) 
therefore | 


to be fixed and that 
specific performance would not 
lie. The court has held “fair 
price” and “fair valuation” cer- 
tain enough and “reasonable 
charge” is in the same category. 


ific performance cannot be de- 


months after such proceedings} ation is service, not time of 


'in cases where the person ap- 
pealing resides out of this state 
at the death of the testator”. 
|The petition of appeal recites 
lthat it is “ the petition of ap- 
peal of Herman Harding re- 
siding at 375 West 126th St., 
IN. Y., N. Y.”, The question is 
whether the allegation of non- 
residence on the date of testa- 
|tor’s death is a sine qua non to 
'jurisdiction by the Orphans’ 
| Court where the appeal is taken 
|/more than 3 months after pro- 
'bate. This court does not think 
so. Rule 49 of the Orphans’ | 
Court sets forth the necessary 
content of a petition of appeal./ 
|It calls only for a statement of 
|the order or decree under ap- 
|peal, the grounds, and _ the} 
names of all persons concerned. | 
The court can find no judicial! 
holding calling for more. This 
is not a case of the legislature | 
creating a right and imposing! 
certain conditions. The right | 
|of appeal existed independently 
|of the legislation. The omis- 
|sion of a statement that Hard- 
ling was not a resident at tes-| 





'fect. Furthermore, R. S. 2:30-4| 


creed here because it calls for | sives the court the power to 


a, of the Pg and | prevent the failure of justice by| 
e mortgagee cannot be coM~-|reason of mistakes and objec-| 
pelled to accept payment prior 


| pe = 
to maturity, hence the decree | 00S ie ae ee el 
is nugatgry. writing was 


{tion at issue was whether the 
This point is well taken. The 


in fact the last 

; |will and testament of Allie V. 
mortgagee is not a party to the| Norrell, and the statute cited 
suit and the decree cannot be/>pave the Prerogative Court the 
effective against him. power to amend the proceedings 
vendees, however, have agreed| <4 that that question may be 
to a modification of the decree | getermined The failure to so 
that will eliminate the provisi-| : 


service; the latter is rather an 
incident of the main purpose... 
The word ‘shall’ is to be con- 
strued as merely permissive 
when no public benefit or pri- 
vate right requires it to be 
given an imperative meaning”. 
In another case dealing with a 
provision of a city charter re- 
quiring that certain acts be 
performed on or before a cer- 
tain date, the court said “where 
a statute directs a person,... 
to do a thing at a certain time, 
without any negative words 
restraining him from doing it 
afterwards ... the naming of 
the time is but directory, and 
not a limitation of authority”. 

R. S. 2:31-37 contains no neg- 
ative words restraining service 
later. It is also pertinent to 
point out that the citation was 
issued to the Sheriff on Nov. 
17 and was not served by him 
until Nov. 30. It may be that 
the fault lay with him or with 
his deputy. It would be intol- 
erable to hold that the failure 
of a sheriff’s deputy to serve a 


“fe srewal aper promptly should deprive 
It is further urged that spec-| tator’s death is not a fatal de-| > or or 4 


a litigant of a right which he 
would have, had the deputy 
performed his duty expediti- 
ously. 

Reversed and remanded. 
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ons respecting the mortgage) 
lien and to take title “subject| 
to the existing mortgage with| 
an abatement of the amount| 
of said mortgage.” There ap-| 
pears to be no plausible reason | 
why this course should not be| 
pursued. 

The decree is modified as in- 
dicated. 
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(Continued from page 5) 


states, that in none of these 
states do the courts enjoy pow- 
ers any more extensive than 
those enjoyed by the Courts of 
New Jersey. In fact, in most of 
these states, the power of the 
courts is considerably less than 
that of the New Jersey Courts. 

In several states there do ex- 
ist statutes which are material 
to this paper. I will set forth a 
few of those which have been 
brought to my attention. 

In California a statute pro 
vides that where no other pro- 
cedure is provided the executor 
or trustee may petition the 
court for instructions as to the 
administration of the estate or 
trust. This 
statute to have in any state.. 

In Oregon, a_ statute estab- 








is a good catch-all | 
'pression. There 


two sections of the proposed) 
Minnesota Act, in fact prob- | 
ably influenced its draftsmen. | 
Section 19 provides: “A court of 
competent jurisdiction may, for | 
cause shown and upon notice to) 
the beneficiaries, relieve a trus- 
tee from any or all of the dut- 
ies and restrictions which would 
otherwise be placed upon him 
by this Act, or wholly or partly 
excuse a trustee who has acted 
honestly and reasonably from 
liability for violations of the 
provisions of this Act.” This last 
provision is a wise one, but here 
again only expresses what the 
courts, at least in New Jersey, 
have already the inherent pow- 
er to do. 

All of the above statutes ap- 
pear to be products of the de- 
is one thing 
which all trusf men and lawyers 


lishes a method to be followed learned as a result of the eco- 
in applying to the court to se-|nomic catastrophe and that is 
cure authority to sell, mortgage, | you can not be sure of anything. 
improve, exchange, lease, or What appears to be a wise pro- 
otherwise deal with any prop- | vision today may strangle the 
erty held in trust. This statute | very purpose of the trust tomor- 
gives the court almost unlimited’ row. These statutes were doubt- 
authority to authorize trustees | lessly passed to prod backward 
in the handlying of property | courts to relieve against grave 
where such power is not con- | | injustices. In New Jersey, the 
ferred by the trust instrument | courts have had to be prodded 
itself. regarding investments and it 
In Minnesota, there has been | might be of some value to en- 
proposed a Trust Administra- | act broader legislation in order 
tion Act. I do not know whether | to prod them in the whole field 
it has been adopted as yet.'| ‘of trust administration where 
However, two sections of this deviation from the terms of the 
Act are of special interest, both , trust becomes necessary. 
pertain to the right of the court) FOURTH: An Examination of 
to permit deviation from the the Law of other Common Law 
terms of trust. The explanatory , Countries. 
notes prepared in connection | This source of information is 
with this act, say in regard to| only made possible by the out- 
these sections, “The purpose of standing work of Professor Gil- 
this provision is to permit the! bert T. Stephenson of the Grad- 
court after due notice and hear- uate School of Banking on the 
ing on the merits to relieve the “Trust Business in Common Law 
parties in interest from the con- | Countries.” I have drawn upon 


Sequences of provisions in trust 
instruments which, although 
they may have seemed advisable , 


| it extensively in the prepara- 


tion of this part of the section. 


Let us consider some of the 


at the time they were inserted, statutes now in force in various 


as a result of changing circum- | 
stances have resulted in almost | 


an unworkable arrangement.” 
Here again this statute would 
serve as a reminder to the court | 


common law countries which 
might be of value to us. 

(c) England and Wales. 

In the English Trustee Act, 
1925 (15 Geo. Ch. 19) several 


which might be hesitant in ex- | very interesting statutory pro- 


ercising its 
tion over the same subject. 


inherent jurisdic- | visions are found. 


I will take the liberty to set 


Section 19 of the Uniform’ out in full Section 57 (1), which 
Trusts Act is very similar to the; is of a general nature though 
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| limited to trustee. 


“Where in the management or 
administration of any power 
vested in trustees, any sale, 
lease, mortgage, surrender, re- 
lease or other disposition, ex- 
penditure, or other transac- 
tion, is in the opinion of the 
court expedient, but the same 
cannot be affected by reason 
of the absence of any power 
for that purpose vested in the 
trustees by the trust instru- 
ment, if any, or by law, the 
court may by order confer 
upon the trustees, either gen- 
erally or in any particular in- 
stance, the necessary power 
for the purpose, on _ such 
terms, and subject to such 
provisions and conditions, if 
any, as the court may think 
fit and may direct in what 
manner any money author- 
ized to be expended, and the 
costs of any transaction, are 
to be paid or borne as be- 
tween capital and income.” 

If New Jersey had this gen- 
| eral statute, it could repeal al- 
most all the special statutes set 
| forth in Section II of this paper. 
‘My reader will note that the 
test for the exercise of this gen- 
eral power is expediency. This 
is certainly a very practical 
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| test which should appeal to the 


corporate fiduciary. This act 
goes quite far as to the powers 
the court can confer, it can 
leven go beyond those already 
conferred by law as well as 
| those conferred by the instru- 
| ment. 

| Finally, the court may in the 
|same proceeding, instruct the 
trustee as to the proper ap- 
portionment between income 
and principal wherever that 


problem may arise incidental a 


to other relief. 

The Trustee Act contains a 
statutory device called “Vesting 
Orders” which makes it pos- 
sible for a trustee to act in re-| 
gard to real estate or securities | 
despite outstanding contingent | 
interests. Such a device might |' 
be of real 


estate is involved. 
(b) Scotland. 
The Scottish 
solve most of its problems by 
granting all trustees extensive 
powers. 
that a trustee may subject him- 
self to the jurisdiction of the 


ing done so “at any time, if he 
thinks fit, may report to the 
court upon any question that |, 


of the aforesaid matters and 


court thereupon.” 

This statute is sufficiently 
broad for the field which it pur- 
ports to cover and in that re- 
spect is very simple and to the 
point. 

(c) Ireland. 


value to our study are to be 
found in the law of Ireland. 

(d) Canada. 

The outstanding trust legisla- 
tion in Canada is the Manitoba 
Trustee Act, 1931, as amended 
1935, 1937 and 1938, which is 
very similar in many respects to 
the English Trustee Act 1925. 
However, one feature of this act 
is most interesting. It permits a 
fiduciary to apply to the court, 
without the institution of an 
action, for its opinion, advice or 
direction regarding the manage- 
ment or administration of the 
trust fund. I gather from one of 
the answers to the question- 
naires sent to sister states that 
such procedure might exist in 
the State of Connecticut. I can 
well imagine that certain situ- 
ations could be handled on a 
summary proceeding with 
greater efficiency and dispatch 
than by a formal proceeding. 

(e) New Zealand. 

A section of the New Zealand 
Trustee Act of 1908 which ap- 
peals to me is along the same 
lines as that just discussed in 
regard to the Manitoba Trustee 
Act. It provides that a fiduc- 
iary may apply to a judge in 
chambers for instructions, with- 
out instituting any action, but 
with due notice to all parties in 
interest. I am very much in 
favor of this informal procedure 
for I believe it would encourage 
the fiduciary to use more fre- 
quently the vast reservoir of 
power which is at his disposal 
through the courts. Also, infor- 
mality generally means more 
speed and less expense. 

(f) Australia. 

The law in Australia appears 
to offer no _ special features 
which have not already been 
discussed in this section. It is 
interesting to note that the 
Public Curator may secure an 
opinion from the court without 
instituting court proceedings. 

(g) Miscellaneous. 

The other common law count- 
ries discussed in Professor 
Stephenson’s book do not ap- 
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Wherein Thomas hoy ~ Eli zabe th 
his wife, are Cemplainants§ an Irene | 
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aid to a fiduciary ° . 
especially where the title to real | 


law seems to} 


The law also provides |. 


° t 
court in regard to investments | 
and distribution and once hav-.| ..',, 

be 


may arise in the administration int ‘ 
of the trust with regard to any |» 


obtain the directions of the|* 


No statutory provisions of any/1.5 
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pear to have enacted any legis- 

lation which would be of special 

interest to us for this page. 
CONCLUSION 

An examination of the four 
sources available to me can lead 
to but one conclusion, viz: that 
the statement made in the In- 
troduction to this section that 
the Courts of New Jersey enjoy 
powers to assist fiduciaries as 
extensively as any courts in the 
world, is well founded. 

The other conclusion which 
can be derived from this exam- 
ination is that the specializa- 
tion and simplification or unifi- 
cation of the courts of New 
Jersey would perhaps make for 
the more efficient exercise of 
this vast power. As a Corollary 
to this conclusion, I have point- 
ed out that informal procedure 
in the Courts, in these matters 
would probably save both time 
and money for the fiduciary 
who turns to the court for as- 
sistance. 

EPILOGUE 

No reader could be expected 
to remember much of the ma- 
terial which has been presented 
herein. However the purpose of 
this paper is fulfilled if the 
reader is now impressed by the 
fact that whenever a real prob- 
lem arises in the administration 
of a trust or estate in which he 
is acting as a fiduciary or coun- 
sel, the courts of New Jersey can 
and will help him solve it. At a 
crossroad, where there is no 
signpost, it is better to ask di- 
rections than to follow one with 
only a hope and a prayer that 
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